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of the court of appeals® that reversed a judgnent of nearly $7
mllion entered in their favor by the GCrcuit Court for
M | waukee County, Francis T. Wasielewski, Judge. The circuit
court ordered the judgnent after a jury found Continental AG
(Continental) negligent in the design or manufacture of two nud
and snow tires nmounted on the rear of the Mdrrdens' vehicle.

12 This action arose from an accident in which Christine
Morden suffered spinal <cord injuries that rendered her a
qgquadri pl egi c. In March 1991 Christine was traveling with her
famly to a Florida vacation in a Vol kswagen (VW Vanagon. She
and her husband, Thomas, had shared the driving responsibilities
during the course of the 23-hour drive from M| waukee. Shortly
before entering Florida, Christine took over at the wheel. \Wen
t he Vanagon crossed an overpass, the Mrdens felt a dip in the
road and heard a pop. They assuned that their tires had bl own
out. Christine Mdrden |ost control of the Vanagon. The Vanagon
rolled over onto the grass nedian, landing on its left side.
The roof of the vehicle crushed, and Christine Mrden was not
able to nove.

13 The Mordens pursued both negligence and strict
litability clainms against Continental for the testing, design,
and manufacture of the rear tires. The Mrdens also sought
recovery from VW the manufacturer of the Vanagon, Ernie von

Schl edorn Inports, Inc. (EvS), the dealer that serviced the

! Morden v. Continental AG No. 98-0073, unpublished slip
op. (Ws. C. App. Apr. 13, 1999).
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Vanagon, and M. P's ldeal Tire Corp. (M. P's), the retailer
that sold the tires to the Mrdens. Less than two weeks before
the jury trial began, the Mrdens reached an agreement with VW
under which the Mrdens received a settlenent of $500,000 in
exchange for a covenant not to sue VW
14 After a four-week trial, the jury wunaninously found
Continental negligent in the design or manufacture of the tires.
It also determned that Continental was strictly liable for
producing tires that were unreasonably dangerous. The circuit
court, however, found the strict liability verdict defective
because the sane 10 jurors did not agree on answers to the
guestions relating to strict liability and damages. The jury
also concluded that Christine Mrden was negligent in the
operation of the vehicle and that her negligence was a cause of
the accident. Al t hough the jury decided that Thomas Morden was
negligent in the nmintenance or selection of the tires, it
answered that Thomas Mdirden's negligence was not a cause of the
acci dent. The jury determned that M. P's and EvS were not
negl i gent. The jury did not hear evidence about the covenant-
not-to-sue agreenent with VW and therefore the court submtted
no question about VWs negligence to the jury. The jury awarded
$10,467,408 in danmges to Christine Mrden and $1,237,830 to
Thomas Mbrden. It also apportioned 50 percent of the causal
negligence to Continental and the other 50 percent to Christine
Mor den.
15 The circuit court approved the jury's verdict, wth

the exception of the strict liability determ nation, and entered
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a judgnment on the Mordens' negligence claim Taking into
account the 50 percent negligence allocated to Christine and
adding additional costs and interest, the circuit court ordered
that Continental pay $6,206,699.91 to Christine Mrden and
$636, 328. 04 to Thomas Mbrden.

16 Conti nental appeal ed. The court of appeals reversed
holding that the evidence presented at the trial was not
sufficient to maintain the jury's finding that Continental was
negligent. The court concluded that the Mrdens had not proved
that Continental breached a duty of care to them The court
reasoned that the Mrdens failed to present evidence that
Continental knew or should have known the design or manufacture
of the tires was unsafe.

17 We franme four issues in this case. First, the Mrdens
ask this court to address nunmerous questions underlying the
broad issue of whether the evidence offered at trial was
sufficient to sustain the jury's finding that Continental was
negligent in the design or manufacture of the tires. Second
the Mordens would like us to determ ne whether the jury returned
a defective verdict for the strict liability claim The Mrdens
present this second issue as an alternative to the first and ask
us to consider it only if we affirmthe court of appeals on the
negl i gence claim Third, the Mordens propose that this court
revise the rules of appellate procedure to prevent the court of
appeals fromfiling per curiam unpublished decisions in conplex
cases that reverse judgnents entered after a jury verdict.

Fourth, in its cross-response, Continental maintains that the
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circuit court erred when it did not advise the jury about the
covenant not to sue negotiated between VW and the Mrdens.
Conti nental argues that the exclusion of this evidence prevented
it fromreceiving a fair trial. Consequently, Continental asks
that we grant its request for a new trial if we reverse the
deci sion of the court of appeals.

18 We conclude that the evidence presented at trial was
sufficient to sustain the jury's finding that Continental was
negl i gent . Under a reasonable view of this record, we find
credi ble evidence to support the determnation of the jury.
Accordingly, we reverse the court of appeals. Because we decide
this case based on this first issue, we do not reach the
Mordens' second, alternative issue relating to the validity of
the strict liability verdict. Simlarly, we do not address the
third issue pertaining to the scope of per curiam opinions
because our decision today reverses the decision of the court of
appeal s. For the fourth issue, we hold that the circuit court
appropriately exercised its discretion when it declined to admt
the evidence of the covenant not to sue. W also find a new
trial is not warranted because Continental has not shown that
the real controversy at issue was not tried or that the tria
resulted in a mscarriage of justice.

FACTS

19 The record in this case is extensive and reflects the
protracted and acrinonious nature of the Ilitigation. Al t hough
the underlying facts are not in dispute, the parties challenge

the i nferences and concl usions drawn fromthose facts.



No. 98- 0073

120 On March 21, 1991, Christine and Thomas Morden |eft
M | waukee in their 1985, four-cylinder, VW Vanagon with two of
their children, Melissa and Matthew, for a spring vacation in
Fl ori da. They had made this trip about 15 tinmes before in the
years between 1977 and 1990, usually timng the vacation so that
it would coincide with the Easter holiday. The Mrdens hoped to
spend one week to ten days in Bonita Springs, a Qulf-side
| ocation where their parents have cottages.

11 The Mordens began the trip at about 6:00 p.m on the
Thursday preceding Easter. Christine worked as a daycare
provider, and the Mrdens waited to depart wuntil the «client
parents had picked up their children at the end of the day.
Thomas returned from his job at 8:00 a.m that norning after
conpleting a 24-hour shift as a firefighter for the M| waukee
Fire Departnent. Nei t her he nor Christine slept during the day
of the departure, but Thomas testified that he was not tired and
that he typically was able to sleep at work during an 11-hour
period between fire calls. Each Mrden expected to sleep during
those portions of the trip when the other drove.

112 The Mordens planned to drive straight through to their
Florida destination, taking turns at the wheel in 200-mle
shifts between tanks of gas. Thomas Morden estimted they would
travel between 26 and 28 hours. They had driven straight
through in this manner during their previous 15 road trips to
Fl ori da.

13 Thomas WMrden | oaded the Vanagon for the vacation.

Having nade the trip before, he testified that over tine the
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famly had been taking fewer things with them In addition to
four suitcases, Thomas Mrden packed a 10-pound m crowave oven
a cooler containing a 12-pack of soda, a few board ganes, and
pillows and bl ankets. He also nounted a Lazer, a one-person 14-
foot sailboat, to the roof of the Vanagon. The Lazer is a flat-
decked, fiberglass craft, simlar to a surfboard, that weighs
about 135 pounds.? Thomas Mrden also attached a Hobie Cat, a
I i ghtwei ght sail boat consisting of a canvas stretched across two
catamaran pontoons, to a trailer at the rear of the Vanagon. VW
had advertised a Vanagon/Hobie Cat package in the m d-1980s
One such pronotion, apparently targeting VW retailers, featured
a Hobie Cat perched on the roof of a Vanagon and prom sed that
"t hese Vanagons will be sailing out of your showoom"3® Although
VW pronotional materials were not shown to Thomas Mdrden during
the trial, Thomas recalled seeing a Vanagon/ Hobie  Cat
advertisenent, and he believed that the Vanagon was designed for

t he purposes advertised, nanely famly trips and vacati ons.

2 Thomas Morden testified that The VW Owner's Manua
recomended securing no nore than 200 pounds to the roof of the
vehi cl e.

3 The 1986 Fall/Wnter issue of Vol kswagen Parts and Advice
featured on its cover a Vanagon parked on a beach alongside a
small, one-person sailboat that resenbles the Lazer Thonas
Mor den described and another sailboat akin to the Hobie Cat.
The photo description stated that:

[ T]he cover picture tells the Vanagon story . . . a
passenger van wth versatility, reliability and
durability that conbine to nmake the Vanagon the single
smartest purchase you can nmeke to neet your persona
transportation needs (Note: Cover photograph of the
Vanagon G is for pronotional purposes only. Of-road
use i s not recommended.)
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14 During the drive, the Mordens traveled through
Il1linois, Indiana, Kentucky, Tennessee, and Ceorgia. They had
followed this route on previous trips, and, depending on the
date of the Easter holiday, the Mrdens occasionally ran across
i ncl emrent weat her. For instance, the famly once encountered
nearly eight inches of snow one spring near Atlanta. Taki ng
into account the potential conditions and the fact that the
holiday fell early in the calendar that year, Thomas decided it
was better to | eave snow tires on the Vanagon

15 Wen the Mrdens reached the last stop in GCeorgia
before the Florida border, Christine assumed the driving
responsibilities from Thonas. They had been on the road for
roughly 23 hours and were about 360 mles from their
destinati on. During that tinme, the Mrdens experienced no
problenms with the Vanagon or its tires. Thomas Morden did not
notice any swaying of the trailered Hobie Cat. Thomas expl ai ned
that he had traveled so many tines with the Hobie Cat in tow
that he would check the trailer during stops, walking around to
verify that it was tied down properly.* He conceded, however
that the Hobie Craft "waddled a bit" if a sem-trailer passed
al ongsi de the Vanagon.

16 Christine had been driving for about 30 mnutes on
Interstate 75 when the Mrdens noticed heavy traffic as they

approached Florida. Thomas Mrden was not able to see the

* The Mordens had towed the trailer for approximately seven
years w thout any m shaps.
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speedoneter from his position in the passenger seat, but he
estimated that the Vanagon was traveling anywhere from 55 to 65
mles per hour, noving with the flow of traffic. The posted
speed limt was 65 mles per hour. Another driver traveling on
the interstate, Scott Leonhard, testified that his cruise
control was set at 72 mles per hour and that he and the Vanagon
occasional |y passed each ot her.

117 As Christine continued down Interstate 75, she drove
onto an over pass. Thomas and Christine Mdrden felt a "dip" in
the asphalt when the Vanagon crossed the overpass and returned
to the highway. After passing the dip, the Mrdens heard a
"pop" and assuned that the tires had bl own. Wt ness Leonhard
observed the back of the van lift up off the ground. To the
Mordens, the Vanagon felt as if it were fishtailing on ice,
light in the rear and |acking stability. Christine slowed down
to 35 or 40 mles per hour and made slight steering maneuvers,
keeping her feet off the brake and gas pedals. She continued in
this manner for about a distance of three blocks, when the
Vanagon |ost control.® At that point, the vehicle rolled to its
right side, swerved left, slid, and then bounced and rolled to

the grass nedian, comng to rest on the left, the driver's side.

®> Al'though witness Leonhard conceded that he could not see
the Vanagon's tires at the tinme of the accident, he observed
not hing to suggest that the vehicle lost control because of the

bl owout . Rat her, Leonhard attributed the loss of control to an
abrupt lane change and the swaying of the trailer. Leonhard
observed the Hobie Cat trailer swaying severely before the
acci dent. A second wtness reported to police that he saw no

swayi ng, weaving, or signs that the driver, Christine Morden,
suffered fromfatigue.
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118 Thomas Morden noticed that Christine was down | ow,
lying on her left side behind the steering wheel. At first, she
told Thomas that she was okay, but she was not able to nove or
to lift herself from the vehicle. Christine Mdrden was wearing
a three-point restraint seat belt. The belt allowed slack to
travel down through the restraint to her |ap. Consequent |y,
when the accident occurred, Christine's head hit the roof of the
vehicle. The roof of the Vanagon al so caved in over her head.
After paranedics renoved the driver's seat and extricated
Christine, she was transported 75 mles by helicopter to a
hospital in Jacksonville, Florida. The Mrden famly | earned
that Christine suffered a spinal cord injury that resulted in
paral ysis. Christine Mdrden now is a quadriplegic.

19 After the crash, Florida State Trooper Harry Fouraker,
the accident investigation officer, inspected the area around
t he overpass and noticed nothing on the road surface that could
have caused the accident. Upon | ooking at the Vanagon, Trooper
Fouraker saw that its rear tires were blown out and punctured
and that the tires' sidewalls were ripped. The Mordens'
accident reconstruction expert, Mrrie Shaw, later testified
that both wheels on the Vanagon had ruptured sinultaneously and
suggested that a bunp or dip in the overpass triggered the
rupture. Simlarly, Continental quality assurance engineer
Victor Bleunel, who inspected the tires, hypothesized that the

tires struck something that precipitated the bl owout.®

® Victor Bleunel did not testify at the trial. H s
deposition was read into the record by the Mrdens.

10
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20 Trooper Fouraker found the damaged tires unique and
suggested to Thonas Morden that they deserved further
investigation. The officer made no simlar reconmendati on about
the Hobie Cat trailer, the Lazer sailboat, or the Vanagon
itself. Fouraker did characterize the |oading of the vehicle as
nore consistent with a "mni-nove" than a famly vacation, but
reconstruction expert Shaw calculated that the actual | oaded
wei ght of the Vanagon was l|less than the |oad capacity of the
rear tires by a total of 1,178 pounds. SSimlarly, M. P's tire
consultant, Donald Avila, testified that |oading had nothing
what soever to do with the failure of the tires.

21 The rear tires that blew out on Interstate 75 were
Continental nud and snow tires that Thomas Morden purchased from
M. P's in Novenber 1989, about one and one-half years before
the accident. Previously, Mchelin tires were nounted on the
rear wheels of the Mrdens' vehicle. Morden read the Vanagon's
Owmner's Manual, which instructed owners to purchase tires wth
the sane specifications when nmaking replacenents. In fact,
Morden had worked as a VW nechanic at two different deal erships
during the early 1970s. Thomas Mdrden was not able to locate
the sanme type of Mchelin replacenent tires. When Morden
acquired the Continental tires, he knew that they were bigger
than what the Omer's Manual recomended, but he testified that
he was "told they would work." Thomas Mrden al so explained
that he thought he "was getting a bigger, stronger tire that

woul d work on the back of the car."

11



No. 98- 0073

122 As far as Mrden knew, the Continental tires were a
conparable size to the Mchelins and thus would suit the
Vanagon. Tire consultant Avila found the dinensions of the
tires and their |oading capacity appropriate for the Vanagon.
Simlarly, the owner of M. P's and the enployee who sold the
tires to Thomas Mrden stated that the Continental tires were
accept abl e. Reconstruction expert Shaw and the Mrdens' tire
expert, John Taylor, disagreed, however, and stated that Morden
had bought the wong tires for the vehicle.

123 When Morden purchased the tires, the invoice stated
that the tires came from "old stock.” Both tires had been
manuf actured at the sanme plant in 1979 and were in M. P's stock
for about 10 years. Taylor admtted that he had no information
about where or how the tires were stored during that 10-year
interval, whether they were stored properly, or whether they had
been used before. Taylor suspected, however, that the tires had
only 12,000 to 20,000 mles on them Avila testified that the
age and storage of the tires did not affect their failure.

24 Thomas Morden did not know that the Continental tires
carried a maximum tire inflation pressure rating of 36 pounds
per square inch (psi). Visually, the tires had | ooked fine to
Morden from the day he purchased themuntil the accident, but he
could not recall ever checking the pressure personally to
determ ne whether the tires were overinflated or underinflated.

An enpl oyee of Tech Lube, a garage that serviced the Vanagon
stated that the vehicle's tires were inflated to 45 psi, or 25

percent beyond the maximum rating of 36 psi, just three nonths

12
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before the accident. The Mordens' own tire expert, Taylor,
observed that the vehicle had been driven with overinflated
tires for some tine. Tayl or agreed that overinflation can
contribute significantly to separation between the steel belts
in radial tires. On the other hand, tire consultant Avila
explained that overinflation did not cause these tires to
rupture.

125 Steel-belted radial tires contain tw belts, a top
belt and a bottom belt, that adhere together. The area between
the belts is vulnerable: Wen driven, the tires experience high
centrifugal forces that tend to pull the two belts apart as the
tires whirl. Progressive belt separations can lead to the
sudden failure of a tire. |If the belts pull apart, the tire can
split open and flatten.

26 To perform properly, steel-belted radial tires rely on
adhesi on between the belts to ensure that they do not separate.

As tires age, they normally undergo sone |oss of adhesion. A

nyl on device, the "cap ply," functions as an additional adhesive

to prevent belt separation. The cap ply waps over the steel
belts, runs around the <circunference of the tire Ilike an
athletic bandage, and holds the belts down together. The cap

ply also prevents the tire from expanding in size as the tire
makes its revolutions. According to tire expert Taylor,
manufacturers wusually do not install cap plies in nornal
passenger tires, such as nmud and snow tires, unless the tires

are likely to experience a problemw th belt separation.

13
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27 The weakest point of a cap ply is the splice, the area
at which one end of the cap ply joins or overlaps the other end.
Cap plies can join in one of two ways: (1) A "single wap"
design creates one layer of nylon cording with an area of
overlap at the point of wunison; or (2) a "double wap" design
winds the nylon cording around the belts twice so that the
splice overlap covers the entire area of the belts. Although a
1974 patent for steel-belted radial tires acknow edged that
single-wapped cap splices were "known in the art," Taylor
testified that doubl e-wapped cap splices were already in use in
the 1960s and 1970s. Tayl or explained that the double wap
makes the splice area less critical by mnimzing the
possibility that the cap ply will pull apart at the splice
Doubl e-wrap splices, Taylor suggested, elimnate the weaknesses
usual |y associated with a single splice.

28 The Continental tires that ruptured on the Mordens'
vehicle featured a single-wap cap splice. The record does not
reveal whether Continental tested the strength of the single-
wrap cap splice on the type of nmud and snow tires nounted on the

Vanagon. Taylor testified that both tires failed by splitting

"right at this cap splice." Continental's quality control
engi neer, Victor Bleunel, conducted a physical and Xx-ray
exam nation of the tires. Bl eunel found a row of "bubbles”

running along the inside of the tire from  roughly a 12 o'cl ock
to a four o' clock position. The extent of the bubbles coincided
with the length of the belt separation. Tayl or expl ai ned that

the length of these bubbles, which were not visible from outside

14
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the tire, suggested that the belt separations had been present
in the tire "for a good portion of its life" and had been
growi ng larger as the tire was used.
PROCEDURAL HI STORY

129 The Mrdens filed a suit for danmages agai nst
Continental, VW M. P's, and EvS On August 1, 1997, 11 days
before the trial commenced, the Mordens negotiated a covenant
not to sue with VW They agreed not to sue VWin exchange for a
$500, 000 settlenent. Over a series of notions in limne, the
circuit court ruled that evidence of this settlenent was not
adm ssi bl e. The court reasoned that the evidence would be
adm ssible only if it would show that the alignment or testinony
of a party in the case had changed as a result of the agreenent.

130 As the trial reached the end of its fourth week, the
circuit court submtted a Special Verdict of 16 questions to the

jury.” The Special Verdict asked the jury to determine the

" The Special Verdict stated:

1. Was the defendant, Continental Tire, negligent in
the design or manufacture of the 215/70 nud and snow
tires which were on the rear of the Vanagon at the
time of the accident?

ANSVER:  Yes

2. If you answered Question No. 1 "yes", then answer
this question: Was such negligence of Continental
Tire a cause of the accident?

ANSVER:  Yes

3. Were the 215/70 nmud and snow tires when they left
the possession of Continental Tire in such defective
condition as to be unreasonably dangerous to a
prospective user?

ANSVER:  Yes

15
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4. If you answered Question No. 3 "yes", then answer
this question: Was such defective condition a cause
of the accident?

ANSVER:  Yes

5. Was the defendant, M. P s ldeal Tires, negligent
wth respect to the selection and [/or] sale of the
215/ 70 mud and snow tires?

ANSVER:  No

6. | f you answered Question No. 5 "yes", then answer
this question: Was such negligence of M. P s Idea
Tires a cause of the accident?

ANSVER

7. Prior to the accident, was the defendant Ernie Von
Schl edorn negligent with respect to the maintenance of
the tires on the Vanagon?

ANSVER:  No

8. If you answered Question 7 "yes", then answer this
guesti on: Was such negligence of Ernie Von Schl edorn
a cause of the accident?

ANSVEER

9. Was the plaintiff, Christine Morden, negligent
with respect to her operation of the Vanagon at and
i mredi ately prior to the occurrence of the accident?
ANSVER:  Yes

10. If you answered Question No. 9 "yes", then answer
this question: Was such negligence of Christine
Morden a cause of the accident?

ANSVER:  Yes

11. Prior to the accident, was plaintiff Thomas
Morden negligent with respect to the selection and
[/or] maintenance of the tires on the Vanagon?

ANSVER:  Yes

12. If you answered Question 11 "yes", then answer
this question: WAs such negligence of Thomas Morden a
cause of the accident?

ANSVER: No

16
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13. Assum ng that the total negligence which caused
the accident to be 100% what percentage of that
negl i gence do you attribute to:

A. Continental Tire

(I'f you did not answer either Question No. 2 or No. 4,
or answer both "No", then insert "0".)

ANSVER:  50%

B. M. P s ldeal Tires

(I'f you did not answer Question No. 6 or answered it
"No", then insert "0".)

ANSVER: 0%

C. Ernie Von Schledorn

(IF you did not answer Question No. 8 or answered it
"No", then insert "0".)

ANSVEER 0%

D. Christine Mrden

(If you did not answer Question No. 10 or answered it
"No", then insert "0".)

ANSVER: 50%

E. Thomas Morden

(If you did not answer Question No. 12 or answered it
"No", then insert "0".)

ANSVER: 0%

TOTAL: 100%

14. Regardl ess of how you have answered any of the
precedi ng questions, please answer the follow ng:
VWhat sum of noney, if any, wll fairly and reasonably

conpensate Christine Mrden for any danmages sustai ned
by her as a natural and probable consequence of the
March 22, 1991 accident with respect to:

A.  Past nedical, hospital and care expenses:
ANSVER:  $416, 843. 00
(answered by the Court)

B. Future nedical, hospital and care expenses:
ANSVER:  $2, 850, 000

C. Past |oss of earnings from self-enpl oynent:
ANSVER:  $75, 000

17
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negligence of Continental, M. Ps, and EvS, as well as
Christine and Thomas Morden. Because VW was dism ssed w thout
obj ection, the Special Verdict questions did not address whether
VW was negligent. The Special Verdict also required the jury to
apportion the percentage of causal negligence anong Conti nental,
M. P's, EvS, Christine Morden, and Thomas Morden.

131 After five days of deliberation, on Septenber 12,
1997, the jury wunaninmously found Continental negligent in the
design or manufacture of the tires and concluded that this
negligence was a cause of the accident. For the strict
ltability claim 10 jurors found that the tires were in an
unr easonabl y dangerous, defective condition when the tires |eft
Continental's possession. Two jurors dissented from this

answer . Ten jurors also determned that this defective

D. Future |loss of earning capacity:
ANSVEER:  $125, 565

E. Past and future pain, suffering and disability:
ANSWER:  $7, 000, 000

15. Regardl ess of how you have answered any of the
precedi ng questions, please answer the follow ng:
VWhat sum of noney, if any, wll fairly and reasonably

conpensate Thomas Morden for damages sustained by him
as a natural and probabl e consequence of any injuries
of his wife in the Mirch 22, 1991 accident wth
respect to:

A Past and future nursing care and attendant
services provided to his w fe:
ANSVER:  $487, 830

B. Loss of consortium of Christine Mrden:
ANSVER:  $750, 000

18
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condition was a cause of the accident. Again two jurors
di ssented. On the damages question, a different juror disagreed
wth the jury's answer. Both M. P's and EvS were found not
negl i gent . The jury <concluded that Christine Mrden was
negligent with respect to her operation of the Vanagon, and it
found that her negligence was a cause of the accident. Although
the jury also found Thomas Mrden negligent in the selection or
mai nt enance of the Continental tires, it did not find his
negligence a cause of the accident. The jury apportioned 50
percent of the negligence to Continental and 50 percent to
Christine Mbrden. The jury awarded $10,467,408 in damages to
Christine Morden and $1, 237,830 to Thonas Morden.

132 The circuit court considered notions after verdict.
Continental asked the court to overturn the jury verdict on the
negligence claim and to find the strict liability verdict
defecti ve. The court agreed with Continental on the strict
liability claim because the sanme 10 jurors had not agreed about
all questions. The court reasoned the strict liability verdict

was defective under Gese v. Mntgonery Ward, 111 Ws. 2d 392

401, 331 N.W2d 585 (1983), which requires that five-sixths of a
jury nmust agree on all questions to support judgnent on a

particular claim

133 The court decl i ned, however, to overturn the
negligence verdict. Instead, the <court adopted the jury's
verdict as its own. The court agreed that it was "reasonably

foreseeable” to Continental that the design or manufacture of

the tires posed an "unreasonable risk of injury.” The court
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observed that John Taylor had testified about Continental's
failure to install the double-wap cap splice. Fur t her nor e,
other manufacturers comonly use double-waps in the tire
i ndustry. The court also responded to Continental's argunent
that the jury overlooked evidence that Christine Mrden was
negligent in the manner in which she drove the Vanagon by
expl ai ni ng t hat pr oduct m suse speaks to contributory
negligence, and plaintiffs are not required to prove that they
were free from negligence. Evi dence of m suse was presented at
trial, and the jury allocated 50 percent of the negligence to
Chri sti ne Morden.

134 Finally, the court addressed Continental's request for
a new trial. Continental argued that the decision not to admt
evidence of the VW agreenent was prejudicial to its case. The
court stood on the rulings it had nmade in earlier proceedings
and declined the notion for a new trial.

135 The circuit court entered an order for judgnment on
Novenber 24, 1997. The judgnent provided that Continental nust
pay $6, 206,699.91 to Christine Mrden and $636,328.04 to Thomas
Mor den. These suns represented the amount of the total verdict
of the jury, reduced by 50 percent, plus taxable costs and
interest accrued on the award in the interval between the
verdi ct and the judgnent.

136 Continental appeal ed. The court of appeals reversed
the circuit court, holding that the evidence presented at the
trial was not sufficient to maintain the jury's finding that

Continental was negligent in the design and manufacture of the
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tires. Morden v. Continental AG No. 98-0073, unpublished slip

op. at 2, 7. The court accepted Continental's argunent that it
had not breached its duty of ordinary care. In so holding, the
court asserted that the Mdrdens failed to present evidence that
Conti nental knew or should have known that the tires were
unsaf e. The existence of safer, alternative manufacturing
met hods, the court said, is not sufficient to establish that a
defendant created a product with a lack of ordinary care. | d.

at 4, 6 (citing Locicero v. Interpace Corp., 83 Ws. 2d 876,

890, 266 N.W2d 423 (1978)). Rat her, the plaintiff nust show
that the defendant knew or should have known that the design or
manufacture of the failed tires was unsafe. Although the court
acknowl edged that the Mordens' tire expert testified that the
tires ruptured because a separation occurred between the belts
in the radial tires, it concluded that the expert had not
pi npoi nted whether that defect arose during the manufacturing
process or in the course of the vehicle's operation.

137 After the court of appeals issued its decision, the
Mordens filed a notion for reconsideration, asking the court to
reconsider its decision on the negligence issue and remand the
case for a retrial on the strict liability claim Morden v.

Continental AG No. 98-0073, unpublished slip op. (Ws. Q. App

May 27, 1999). The court of appeals denied the request and held
that the Mrdens had waived the right to a retrial for two
reasons. First, the Mrrdens failed to ask the circuit court to
reinstruct the jury on the strict liability questions and to

seek further deliberations. 1d. at 3. Second, the Mrdens did
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not raise the defective verdict as a basis for seeking a new
trial on the strict liability claim during the notions after
verdi ct.
SUFFI Cl ENCY OF EVI DENCE TO SUPPORT JURY VERDI CT

138 W& begin our analysis of the first issue, nanely
whet her there was sufficient evidence to sustain the jury's
verdict in the negligence claim by addressing the standard of
revi ew. Qur review of a jury's verdict is narrow. Appel | ate
courts in Wsconsin will sustain a jury verdict if there is any

credi ble evidence to support it. Meurer v. |ITT Gen. Controls,

90 Ws. 2d 438, 450, 280 N.W2d 156 (1979); Gese, 111 Ws. 2d
at 408. Moreover, if there is any credi ble evidence, under any
reasonable view, that leads to an inference supporting the

jury's finding, we will not overturn that finding. Ferraro v.

Koel sch, 119 Ws. 2d 407, 410-11, 350 NW2d 735 (C. App.
1984), aff'd, 124 Ws. 2d 154, 368 N.W2d 666 (1985); Ws. Stat.
§ 805.14(1).8

8 Wsconsin Stat. § 805.14(1) provides:

(1) TEST OF SUFFIC ENCY OF EVIDENCE. No notion
challenging the sufficiency of the evidence as a
matter of law to support a verdict, or an answer in a

verdi ct, shal | be granted wunless the court s
satisfied that, considering all credible evidence and
reasonable inferences therefrom in the |[|ight nost

favorable to the party against whom the notion is
made, there is no credible evidence to sustain a
finding in favor of such party.

All references to the Wsconsin Statutes are to the 1989-90
vol unes unl ess i ndi cated ot herw se.
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139 In applying this narrow standard of review, this court
considers the evidence in a |light nost favorable to the jury's

det er mi nati on. Meurer, 90 Ws. 2d at 450; Stunkel v. Price

Elec. Coop., 229 Ws. 2d 664, 668, 599 N.W2d 919 (C. App.

1999). W do so because it is the role of the jury, not an
appel late court, to balance the credibility of witnesses and the
wei ght given to the testinony of those w tnesses. Meurer, 90
Ws. 2d at 450. To that end, appellate courts search the record
for credible evidence that sustains the jury's verdict, not for
evidence to support a verdict that the jury could have reached

but did not. VWheeler v. General Tire & Rubber Co., 142 Ws. 2d

798, 809, 419 N.wW2d 331 (C. App. 1987) (citing CGonzales wv.

Cty of Franklin, 137 Ws. 2d 109, 134, 403 N.W2d 747 (1987)).

If we find that there is "any credible evidence in the record
on which the jury could have based its decision,” we will affirm

that verdict. Lundin v. Shimanski, 124 Ws. 2d 175, 184, 368

N.W2d 676 (1985). Simlarly, if the evidence gives rise to
nore than one reasonable inference, we accept the particular
inference reached by the jury. Meurer, 90 Ws. 2d at 450;
Ferraro, 119 Ws. 2d at 410-11. This court will uphold the jury
verdict "even though [the evidence] be contradicted and the
contradi ctory evidence be stronger and nore convincing." \Wiss
V. United Fire & Cas. Co., 197 Ws. 2d 365, 390, 541 N.W2d 753
(1995).

40 The standard of review in this case is even nore
stringent because the circuit court approved the jury's verdict.

W afford special deference to a jury determnation in those
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situations in which the trial court approves the finding of a

jury. Kukl i nski v. Rodriguez, 203 Ws. 2d 324, 331, 552 NW2d

869 (1996). In such cases, this court will not overturn the
jury's verdict unless "there is such a conplete failure of proof

that the verdict nust be based on speculation.” Coryel | wv.

Conn, 88 Ws. 2d 310, 315, 276 N.W2d 723 (1979).

41 Having addressed the standard of review, we now turn
to the heart of the negligence issue by exam ning whether there
is credible evidence in the record to support the jury's
det erm nati on. Gven the narrow standard of review in this
case, we undertake our analysis by viewing the evidence in a
light nost favorable to the jury verdict and by accepting the
particul ar inferences drawn by the jury.

42 Wsconsin case law allows plaintiffs to seek recovery
from a manufacturer for the defective design of a product under
a strict liability theory and/or a negligence theory. Sharp v.

Case Corp., 227 Ws. 2d 1, 16, 595 N.W2d 382 (1999) (citing

Geiten v. LabDow, 70 Ws. 2d 589, 235 NW2d 677 (1975

(Heffernan, J., ~concurring)). The coexistence of the two
t heories has sparked confusion and criticism because both rely
on an underlying product defect. See id. at 19; see also Erik

J. Pless, Wsconsin's Conparative Negligence Statute: Applying

It To Liability Cases Brought Under A Strict Liability Theory,

W sconsin Lawer (August, 1998). Nonet hel ess, negligence and
strict liability continue to offer separate avenues to recovery:
This court recently declined to overrule Geiten, the case in

whi ch Justice Heffernan's controlling concurrence set forth the
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key distinctions that separate the two types of clains. See
Sharp, 227 Ws. 2d at 16-17.

43 The proof required in a strict liability claimdiffers
from the quantum of proof in a negligence claim Under a strict
ltability theory, the plaintiff nust prove the five el enents set

forth in D ppel v. Sciano, 37 Ws. 2d 443, 460, 155 N.W2d 55

(1967).° In Geiten, this court summarized these elenents to the
effect that, "It is sufficient for the plaintiff to show that
the product reached himin a dangerously defective condition."
Geiten, 70 Ws. 2d at 601. Clainms brought wunder a strict
ltability theory thus focus on the condition of the product.

Tanner v. Shoupe, 228 Ws. 2d 357, 365 n.3, 596 N.wW2d 805 (C

°In Dippel v. Sciano, 37 Ws. 2d 443, 460, 155 N.wW2d 55
(1967), this court set forth the five elenents of a strict
[Tability claim

[Tl he plaintiff nust prove

(1) that the product was in defective condition when
it left the possession or control of the seller,

(2) that it was unreasonably dangerous to the user or
consuner,

(3) that the defect was a cause (a substantial factor)
of the plaintiff's injuries or damages,

(4) that the seller engaged in the business of selling
such product or, put negatively, that this is not an
isolated or infrequent transaction not related to the
princi pal business of the seller, and

(5) that the product was one which the seller expected
to and did reach the wuser or consuner Wwthout
substantial change in the condition it was when he
sold it.
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App. 1999) (citing Schuh v. Fox River Tractor Co., 63 Ws. 2d

728, 734-35, 218 N.W2d 279 (1974)). Strict liability requires
a showing that the condition of the product was unreasonably
dangerous or otherw se posed an extraordinary form of danger
Sharp, 227 Ws. 2d at 19.

44 1n a negligence action, by contrast, it is not
necessary to show that the condition of the product reached the
| evel of unreasonabl e dangerousness. 1d. at 7, 16-17; Geiten,
70 Ws. 2d at 603. In that respect, the plaintiff's required
proof appears |ess onerous at first glance. On the other hand,
under a negligence theory, a plaintiff wll not prevail by
showing only that a product was defective. The principles of
negl i gence | aw hinge on a defendant's conduct, and therefore the
plaintiff nust show that the defendant was at fault. D.L. v.
Huebner, 110 Ws. 2d 581, 610, 329 N.W2d 890 (1983); see also
Geiten, 70 Ws. 2d at 603.

145 A negligence action requires the proof of four
elements: "(1) A duty of care on the part of the defendant; (2)
a breach of that duty; (3) a causal connection between the
conduct and the injury; and (4) an actual |oss or damage as a

result of the injury." Rockweit v. Senecal, 197 Ws. 2d 409,

418, 541 N.W2d 742 (1995).

146 Working under this standard of proof, the first
question we ask is whether the Mrdens satisfied the first
el ement by showing that Continental owed a duty of care to them

See id. at 419. W sconsin has |long recognized that each

i ndi vidual owes a duty of care to others:
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The duty of any person is the obligation of due care
to refrain from any act which will cause foreseeable
harm to others even though the nature of that harm and
the identity of the harnmed person or harnmed interest
is unknown at the tine of the act.

Id. at 419-20 (citing Palsgraf v. Long Island R R Co., 162 N E

99 (1928) (Andrews, J., dissenting)). The duty of care of a
def endant is established when we can state that it was
foreseeable that the defendant's act or om ssion could harm or

i njure another person. Antwaun A. v. Heritage Mit. Ins. Co.,

228 Ws. 2d 44, 55, 996 N.W2d 456 (1999). The first elenent,
duty of care, therefore pivots on foreseeability. [|d. at 55-56.
147 When assessing foreseeability, our courts do not
require the plaintiff to prove that a particular injury is
foreseeable; rather, it is sufficient to show that "sone injury

could reasonably have been foreseen.™ Fischer v. devel and

Punch & Shear Wirks Co., 91 Ws. 2d 85, 97, 280 N W2d 280

(1979). Mor eover , the test of foreseeability expects
manuf acturers to "anticipate the environnment which is normal for
the use of his product.” Tanner, 228 Ws. 2d at 367 (quoting
Kozl owski v. John E. Smth's Sons Co., 87 Ws. 2d 882, 896, 275

N.W2d 915 (1979)). Consequently, the duty of care requires
manuf acturers to foresee all reasonable uses and m suses and the
consequent foreseeable dangers, id. at 368 (citing Schuh, 63
Ws. 2d at 742-43), and to act accordingly.

148 To establish that Continental owed a duty of care to
the Mrdens, we therefore nust determ ne whether there was any

credi ble evidence or inference therefrom to support the finding
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that Continental knew or, in the exercise of ordinary care,
shoul d have known, that the tires posed a foreseeable risk of
injury. This analysis requires us also to consider whether
Continental could have foreseen that dangers would result if the
Mordens m sused the tires.

149 The court of appeals in this case held that the
Mordens failed to prove that Continental owed a duty of care to
the Mrdens because they did not present evidence that
Continental knew or should have known that the tires were
unsaf e. We respectfully disagree. Credi bl e evidence presented
at trial suggests that the Continental tires evinced a belt
separation problem that nmade a rupture possible. Tire expert
Taylor testified that manufacturers do not install cap plies in
tires unless they are likely to experience belt separation:
"[T] he existence of the cap ply indicates that they were using
that to overcone the problenms of keeping the steel Dbelts
together." Taylor explained that, "Normally you don't see a cap
ply in a nornmal passenger tire except if it's needed in order to
keep the separation resistance of the tire at acceptable
levels.” The cap ply functions as "a Band-Aid to fix a problent
and keeps the belts together to reduce separations. Based on
this testinony, the jury could have concluded that the presence
of the cap ply in the tire design indicates that Continental had
actual knowl edge of a belt separation problem and that
Continental could have foreseen that a belt separation was
possi ble. The rupture of the tires on the Mrdens' vehicle was

not a "nost unusual and highly coincidental circunstance[ ] that
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had to be present for sonebody to be injured.™ Geiten, 70

Ws. 2d at 598; see also Fischer, 91 Ws. 2d at 95. It is not

unusual to foresee that if tires are inclined to rupture, they
are nore likely to rupture and cause injury when a vehicle is
travel ing at high speeds.

150 The jury in this case also could have concluded
reasonably that Continental foresaw msuse of the tires.
Continental's 1988 Tire Guide alerts owners to refer to the tire
information placard "for the correct tire size and inflation
pressure.” The Guide also notes that "replacenent tires mnust
have adequate Iload carrying capacity,” and it outlines the
proper load/inflation ratios for popular American autonobile
tire sizes. Continental's inclusion of this information

relating to load and tire inflation, designed to assure
satisfactory tire performance,” reveals that the manufacturer
foresaw at | east sone types of consuner m suse.

151 From the testinony and evidence presented at trial,
the jury could have inferred that Continental knew or should
have known that the tires foreseeably were prone to belt
separations and that msuse of the tires would pose a risk of
foreseeable injury. Under the deferential standard of this
review, we find that it was reasonable for the jury to infer
that Continental owed a duty of care to the Mordens.

52 Having established that Continental owed a duty of

care, we now apply our standard of review to the second el enent

of the negligence analysis by considering whether the jury
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reasonably could have inferred that Continental breached its
duty of care.
153 In determ ning whether a defendant breached the duty

of care, we hold the defendant to the standard of ordinary care:

Ordinary care is the degree of care which the great
mass of mankind ordinarily exercises under the sane or
simlar circunstances. A person fails to exercise
ordinary care when, without intending to do any harm
he does an act or omts a precaution under

ci rcunst ances in whi ch a per son of ordi nary
intelligence and prudence ought reasonably to foresee
that such act or omssion wll subject the person of

anot her to an unreasonable risk of injury.

State v. Bodoh, 226 Ws. 2d 718, 732, 595 N W2d 330 (1999)

(quoting Ws JI%Crimnal 1260); see also Ws JI%C vil 1005.
54 Product manufacturers are held to this same standard

of ordinary care. Smth v. Atco. Co., 6 Ws. 2d 371, 383, 94

N.W2d 697 (1959). In gauging the liability of a manufacturer,
we ask whether a "reasonably prudent person in the shoes of the
def endant manufacturer” would exercise the sane degree of care.
Id. In a negligence claim against a manufacturer, "the
plaintiff is sinply required to prove that the defendant failed
to exercise ordinary care and the act or om ssion conplained of
was the cause, in the |legal sense, of the plaintiff's injury.”

Geiten, 70 Ws. 2d at 601; see also Fischer, 91 Ws. 2d at 92.

55 To date, our courts have held that a showng by a
plaintiff that better nethods of manufacture exist does not
conclusively prove that a defendant created the product with a

| ack of ordinary care. Morden v. Continental AG No. 98-0073

unpublished slip op. at 4, Geiten, 70 Ws. 2d at 602; Locicero,
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83 Ws. 2d at 890. Under this approach, negligence usually
attaches only when the plaintiff can prove that the defendant
sel ected the nore dangerous route of manufacture knowi ng that it
was unsafe. Locicero, 83 Ws. 2d at 890.

156 Manufacturers nonetheless are held to the "reasonabl e
person” standard of customary nethods of manufacture in a
simlar industry. Huebner, 110 Ws. 2d at 616-17. Al t hough
nonconformance with industry customis not conclusive proof of a
failure to exercise ordinary care, it does provide evidence to
the jury about whether the defendant reasonably could have done

sonething to prevent the harm 1d. at 619; see also Fischer, 91

Ws. 2d at 97. Evi dence of "the custom in the industry (what
the industry was doing) and the state of the art (what the
i ndustry feasibly could have done) at the time" of the design or
manufacture is relevant to the jury's determnation of
negl i gence. Huebner, 110 Ws. 2d at 616-17. @G ven evidence of
i ndustry practices, the jury can nmake the determ nati on whet her
the manufacturer reasonably and economcally could have chosen
an alternative course of conduct. 1d. at 619.

157 The jury in this case reasonably could have concl uded
that Continental's failure to take the available precaution of
using a double-wap cap splice constituted a |lack of ordinary
care, even if the record is silent about whether Continental
conducted tests on the single-wap cap splice. Exi sting
technol ogy addressed the danger of belt separation in the
manufacture of radial tires. A 1974 steel-belted radial tire

patent states that: "It is known that many types of tires,
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especially radial ply carcass tires . . . often fail at high
speeds because separations occur in the shoulder zones of the
tires where the edges of the belt plies are l|ocated.™ Tayl or
testified that the single-wap cap splice was not effective in
preventing the wunderlying adhesion problem adding that the
doubl e-wrap technol ogy designed to elimnate belt separation had
been known and generally used in the tire industry since the
1960s and 1970s. The patent acknow edges that single-wap cap
splices are "known in the art" but adds that such a design "does
not, however, disclose a structure which overcones either the
problem of tire distortion and ply separation at high speeds."
The patent alone nay not establish the standard in the tire
i ndustry. Taken together, however, the patent and Taylor's
testinony illustrate industry know edge and address what
feasibly could have been done at the tinme of the tire's
manuf act ur e.

158 From this evidence, the jury could have reasoned that
Conti nental should have chosen an alternative design to prevent
the harm caused by belt separation. Consequently, credible
evidence exists that could have led the jury to infer that
Continental breached its duty of ordinary care. The inference
is not the only one that a jury could reach from the evidence;
nonet hel ess, an appellate court reviewng a jury verdict nust
accept the particular inference drawn by the jury. Meurer, 90
Ws. 2d at 450; Ferraro, 119 Ws. 2d at 410-11

159 W& next apply our standard of review to the third

el ement of the negligence analysis by determ ning whether there
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is credible evidence to support the jury's conclusion that there
was a causal connection between Continental's manufacture of the
tires and Christine Mdirden's injuries.

160 The elenment of causation turns on "whether the
defendant's negligence was a substantial factor in producing the

injury.” Ni eunendorp v. Anerican Famly Ins. Co., 191 Ws. 2d

462, 475, 529 N.W2d 594 (1995). Qur inquiry into causation
focuses on the nexus between the design or manufacture of the
tires and Christine Mdirden's injuries. To di scern whether such
a nexus exists, we nust determne whether the defendant's
actions were a "cause-in-fact" of the injuries. If they were,
we explore whether the conduct of the defendant was a "proximate
cause" of the harm sustained by the plaintiff. Proxi mat e cause
involves public policy considerations for the court that may

preclude the inposition of liability. See MIller v. Wl-Mrt

Stores, Inc., 219 Ws. 2d 250, 264, 580 N W2d 233 (1998).

After the determnation of the cause-in-fact of an injury, a
court still may deny recovery after addressing policy

consi derations, or |egal cause. Coffey v. MIwaukee, 74 Ws. 2d

526, 541, 247 N.W2d 132 (1976). This case, however, does not
turn on proxi mate cause. Because legal cause is not at issue in
this case, we focus our attention on the question of cause-in-
fact.

61 In this case, the jury found that the design or
manufacture of the tires was a cause-in-fact of the accident.
In addition, 10 nenbers of the jury concluded that the tires

| eft the possession of Continental in such defective condition
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as to be unreasonably dangerous to a prospective user and that
the defective condition was a cause of the accident. Al t hough
the circuit court discarded the strict liability verdict in this
case, the jury's answers to Questions 3 and 4 of the Special
Verdict prevent Continental from now relying upon the kind of
inconsistency in the jury verdicts at issue in Sharp, 227
Ws. 2d at 18-19.

62 Trooper Fouraker testified that the two rear tires of
the Mrden vehicle had drawn his attention. The failed tires
were the unique thing he saw in his investigation. Acci dent
reconstruction expert Shaw concluded that the two failed tires
had undergone a belt separation. According to tire expert
Tayl or, a degeneration of the adhesion between the radial belts
caused the separation.

163 Tayl or hypot hesi zed that the adhesion probl ens
occurred either in the manufacturing process or in the operation

of the tires. He described potential manufacturing difficulties

rangi ng from excessive heat to inadequate materials, to dust.?®

1 puring the trial, Taylor testified:

In the manufacturing process it depends on the contro
of the materials involved, whether they are correctly
formul ated, whether they are processed properly. | f
they are processed too hot, what can happen is your
coating, the rubber on here, if it's too hot, the
material starts to cure prematurely and then when you
build the tire, bond it together, it doesn't bond
properly. Instead of getting the neld together, they
will not nmeld properly and they wll during the life
of the tires cause separation.

Conversely, if the material, if it's a tire that's not
built often, a lot of times sonme of the nmaterials have
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Tayl or acknow edged that post-nmanufacturing problens, including
the operation and nmaintenance of the tires, also could have
af fected adhesi on. These problens included heat, age, speed,
and overinflation of the tires. Mre than one factor could have
af fected adhesion. These problens were foreseeabl e, whether the
adhesion problens began before or after the tires left the
Conti nental plant. Taylor stated that each tire was defective
because "the adhesive stem splice wasn't sufficient to take care
of the tire during its life."

164 The two failed tires were nmade in the sane plant at
the sanme tinme. They were identical in design. The tires failed
at the sane tine in exactly the sanme way%the cap ply around each
tire split at the sane spot, the cap ply splice.

165 Taylor testified that the belt separations in the two
tires were of long-term duration. Hence, the jury could have
concluded that the separations did not occur on the date of the
acci dent because of speed or the dip in the highway. The speed

of the Vanagon, the weight it was carrying, the highway dip, and

been gat hered. Because all the conponents conme from
different stations around the plant, if they age too
long, they start to cure. Again, wth the sane
results, lack of knitting of the two belts properly.
So aging is another property. Just plain collecting
dust. All these things should be covered. The
materials should be covered in the manufacturing
process because it gets dust on it. Anything that can
contamnate the surface wll lead to separation
pr obl ens, and then the integrity of the other
conponents is inportant because you have to protect
this area. The material needs to have protection of
antioxidants in it, and antioxidants are chemcals
that retard the influence of oxygen on rubber.
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other factors sinply exacerbated the intense pressure that the
al ready separated belts were putting on the "only structure[s]
that [were] really left holding the tire[s] together," nanely,
the single wap cap plies. As a result, they canme apart, and
the tires ruptured.

166 Taylor attributed the belt separation to Continental's
use of the single-wap cap splice. The tires blew out because
the "cap ply splice was not strong enough to hold the tire
together." Taylor therefore concluded that tires would not have
fail ed had Continental used the doubl e-wap cap splice.?!!

167 Simlarly, the deposition of a Continental enployee,
read to the jury at trial, could have led the jury to infer that
the tires would not have ruptured but for the failure of the
single-wap cap splice and the ensuing belt separations.
Continental's quality control engineer, Victor Bleunel, observed
that both tires split open at the weak juncture of the cap ply
spli ce. Bl eunel inspected the tires by way of physical and x-
ray exam nation, and he found bubbles inside the tires that
coincided with the area of the belt separation. He stated that
the belt separation was a cause, "one factor,"” contributing to
the failure of both rear tires and agreed that the tires

probably woul d not have fail ed absent the separation.

1 Counsel for Continental conceded at trial that John
Taylor's t esti nony supported t he concl usi on t hat bel t
separations caused the tires to fail: "l can assure the Court
that there is an enornous anount of testinony from M. Taylor on
that very point, that there are belt separations, that the
separations are what caused the tires to conme apart when it hit
the bunp. The record is replete in those references.”

36



No. 98- 0073

168 The failure of both rear tires sinultaneously at
exactly the sanme points within the tires buttressed tire expert
Taylor's belief that a design or manufacturing defect caused the
tire failure. Morrie Shaw, the Mrdens' accident reconstruction
expert, also testified that the sinultaneous rupture of the
tires precipitated the vehicle's loss of control. Simlarly,
the director of quality assurance for Continental, Dr. Rainer
Stark, indicated that belt separations lead to tire failure, and
the sudden failure of two tires simultaneously posed an
i ncreased ri sk of danger.

169 M. P's tire consultant, Donald Avila, presented
conflicting testinony. He stated that "the tires had nothing to
do with" the Mordens' accident, arguing that "the driver did
sonet hing i nproper that caused the driver to |ose control of the
vehicle." Notwi t hstanding this testinony, we usually uphold a
jury verdict when credible evidence supports that verdict, even
if that evidence is contradicted by stronger and nore convincing
evidence. Wiss, 197 Ws. 2d at 388-90.

170 Conti nental contends that a «claim for negligent
manuf acture or design cannot prevail "solely on the failure of
the tires" when the plaintiff "failed to exclude other potential
causes." It argues that the design of the tires does not give
rise to an inference of negligence because other factors, such
as the age of the tires and their msuse, were not elimnated as
causes of the accident. For instance, Continental maintains

that the mnner in which the Mrdens |oaded the vehicle,
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overinflated its tires, and drove the vehicle caused the Vanagon
to bottomout and led the tires to fail sinultaneously.

171 We disagree for two reasons. First, the standard of
review in this case requires us to accept the inferences drawn
by the jury unless those inferences are conpletely specul ative
and unfounded. They are not. The jury heard anple evidence
that the Mrdens may have m sused the Vanagon. The Mrdens' own
experts, Taylor and Shaw, testified that Thomas Morden purchased
the wong tires for the Vanagon, and Taylor conceded that this
constituted msuse of the tires. The Tech Lube enployee who
serviced the vehicle explained that the tires were overinflated
three nonths before the Mrdens departed on their vacation, and
Thomas Mrden hinmself conceded that he did not check the tire
pressure personally. Tayl or agreed that overinflation could
contribute significantly to the loss of adhesion between the
bel t s. But the jury also heard expert testinony that mnimzed
the effect of these factors.

172 The jury's answers to the two Special Ver di ct
guestions about Thomas Morden's negligence suggest that the jury
did not exclude other factors leading to the accident. To
answer those questions, the jury nust have pondered testinony
that the Continental tires were not the proper ones for the
Vanagon, that the tires may have been overinflated, that Thomas
may have overl oaded the vehicle, and, perhaps, that he did not
secure the Hobie Craft well enough to prevent the trailer from
swayi ng. The jury factored this evidence into the equation

because it determ ned that Thomas Mrden was negligent in the
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selection or nmaintenance of the tires. The jury did not
conclude, however, that his negligence was a cause of the
acci dent. These concl usions contradict the suggestion that the
jury failed to consider causes other than the negligent design
and manufacture of the tires.

173 Second, product m suse, whether in the naintenance or
operation of a vehicle, speaks to the affirmative defense of
contributory negligence. Schuh, 63 Ws. 2d at 740-41. A
negligence claim does not turn on a plaintiff's ability to
excl ude other possible causes, and a finding of negligence does
not necessarily address the only cause of an accident.
Acci dents, as Judge Wasi el ewski remarked, can have nore than one
cause, and plaintiffs are not required "to show freedom from
their own negligence as part of their own case." I nstead, "If
they were negligent, it's the job of the defendant to allege
contributory negligence and to prove it."

174 The jury in this case did not attribute the sole cause
of the accident to Continental's negligence. Rat her, it
di scerned that nore than one cause led to Christine Mrden's
i njuries. The jury found Christine Mrden negligent wth
respect to her operation of the vehicle and determ ned that her
negligence was a cause of the accident. Thus, the jury
apparently considered wtness Leonhard's testinony that the
Vanagon was traveling at a speed of about 72 mles per hour and
changing | anes abruptly, and it may have taken into account tire
consultant Avila's opinion that the driver of the vehicle did

sonet hing i nproper that caused the Vanagon to | ose control
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175 The jury is free, as it did here, to assign a
percentage of responsibility to the plaintiff for the harm he or
she sustai ned because apportionnent of negligence usually is a

question of fact for the jury. See Peters v. Menard, Inc., 224

Ws. 2d 174, 193, 589 N W2d 395 (1999). The contributory
negli gence statute does not bar recovery to a plaintiff whose
percentage of causal negligence is less than 51 percent. W' s.
Stat. 8§ 895.045. The jury apportioned 50 percent of the
negligence to Continental and the other 50 percent to Christine
Mor den. Consequently, the statute does not preclude Christine
Morden fromrecovering damages.

176 The jury was unaninbus in its decision that
Continental's negligence was a cause of the accident. Vi ewi ng
the evidence in a |ight nost favorable to the jury's verdict, we
believe that a jury could infer that Continental's failure to
i npl emrent the double-wap cap splice design was a substanti al
factor in the accident and constituted a cause-in-fact of
Christine Morden's injuries.

77 Qur review of the negligence claim concludes by
addressing briefly the fourth elenent of the analysis, nanely
proof that an actual |oss or damage resulted from the accident.

The Mrdens presented abundant evidence of the actual | osses
t hey sustai ned. As the trial court observed, "[t]he damages
here could be fairly termed as catastrophic.” A good share of
the testinony by Thomas and Christine Mrden focused on the
debilitating nature of Christine's injuries and the care she

requires. W have no doubt that the record supports the jury's
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finding that Christine, a quadriplegic, sustained an actual
| oss.

78 Considering the evidence in a mnner that 1is nost
favorable to the jury's verdict, we conclude that the record
reveals credible evidence to sustain the jury's determ nation
that Continental was negligent in the design or manufacture of
the tires. Under any reasonable view of the evidence, the jury
could have inferred that the Mrdens satisfied the burden of
provi ng each of the four elenments of the negligence claim This
is not a case in which there was a conplete failure of proof
that would lead us to find that the jury nust have based its
verdict on inpermssible speculation or conjecture. e
therefore uphold the judgnent of the circuit court that approved
the verdict of the jury and reverse the court of appeals.

179 Because we reverse the court of appeals on this first
issue, we do not reach the Mrdens' second alternative issue
nanely the finding of the circuit court that the strict
l[tability verdict was defective. Simlarly, we do not address
the third issue presented by the Mrdens that asked us to
consider the situations in which the court of appeals may file
unpubl i shed, per curiam opi ni ons.

CONTI NENTAL' S REQUEST FOR A NEW TRI AL

80 Having concluded that the evidence at trial was
sufficient to sustain the determ nation of the jury, we now turn
to the issue Continental presents to this court, nanely whether
Continental is entitled to a new trial because the exclusion of

evidence of the covenant not to sue prejudiced the jury and
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resulted in an unfair trial. We conduct this analysis in two
parts, first looking at the scope of a trial court's discretion
in making evidentiary rulings and then turning to the
circunstances under which this court wll exercise its
di scretion to grant a new trial.

181 The standard for reviewing a circuit court's
evidentiary ruling requires us to determ ne whether the court

exercised its discretion appropriately. G ube v. Daun, 213

Ws. 2d 533, 542, 570 N.wW2d 851 (1997) (citing State v. Pharr,

115 Ws. 2d 334, 342, 340 N.W2d 498 (1983)). In Gube, we
comented that when we are asked to review evidentiary rulings,
"we |ook not to see if we agree with the circuit court's
determ nation, but rather whether the trial court exercised its
discretion in accordance with accepted |egal standards and in
accordance with the facts of record.” 1d. If the circuit court
applied the proper law to the pertinent facts and provided a

reasonabl e basis for its ruling, we will conclude that the court

acted within its discretion. ld.; see State v. Gay, 225

Ws. 2d 39, 48, 590 N.w2d 918 (1999). Here, we concl ude that
the circuit court's decision to exclude the evidence of the
covenant was an appropriate exercise of its discretion.

182 Wsconsin Stat. §8 904.08 governs the adm ssion of

evi dence of a settlement or agreenent. The statute provides:

Conmprom se and offers to conpromse. (1) Evidence of
furnishing or offering or promsing to furnish, or
accepting or offering or promsing to accept, a
val uabl e consideration in conpromsing or attenpting
to conpromise a claim which was disputed as to either
validity or amount, is not admssible to prove
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ltability for or invalidity of the claim or its
anount . Evi dence of conduct or statenments nade in
conprom se negotiations is |likew se not adm ssible.
This subsection does not require exclusion when the
evidence is offered for another purpose, such as
proving bias or prejudice of a wtness, negativing a
contention  of undue del ay, proving accord and
satisfaction, novation or release, or proving an
ef fort to conprom se or obstruct a crim nal
i nvestigation or prosecution.

This statute precludes the adm ssion of settlenment evidence to
show liability or prove the invalidity of a claimat issue. The
| ast sentence permts adm ssion of settlenent evidence if that
evidence is offered for other enunerated purposes, but it does
not require the adm ssion of such evidence.

183 Consistent wth this statute, a party my offer
settlenment evidence to prove the prejudice or bias of a

witness.!® Anderson v. Alfa-Laval Agri, Inc., 209 Ws. 2d 337

350, 564 N.w2d 788 (Ct. App. 1997) (citing Hareng v. Bl anke, 90

Ws. 2d 158, 167-68, 279 N wW2d 437 (1979)). The party may
denonstrate prejudice or bias by showing that a wtness changed
his or her testinony or that the posture of a settling party was

significantly different as a result of the settlenment. Id.

2 1n Anderson v. Alfa-Laval Agri, Inc., 209 Ws. 2d 337,
341, 564 N.W2d 788 (Ct. App. 1997), the circuit court advised
the jury that the plaintiffs had settled their clains with a
series of defendants. The jury thereafter returned a verdict
that Al fa-Laval Agri, Inc. was not negligent. The court of
appeal s concluded that the circuit court had erred by advising
the jury of the plaintiffs' settlement wth other defendants,
but it did not reverse the court because "there is sufficient
evidence for the jury to conclude that Alfa-Laval was not
negligent."
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184 In this case, Continental argued to the circuit court
that the testinony of the accident reconstruction expert, Shaw,
changed as a result of the settlenent because Shaw did not
testify about the crashworthiness of the VW Vanagon. In
response, the circuit court examned the |ast sentence of the
rule and reasoned that there was no showi ng of witness bias by a
change in testinony; rather, "[t]he only thing that's been shown
is the testinony has been omtted.”" After all, the court said,
it was not appropriate for Shaw to testify about crashworthiness
when no question about crashworthiness was put to him Thus,
the court allowed nention of the covenant only for the purposes
of showing bias insofar as the testinony of a wtness had
changed. This colloquy denonstrates that the circuit court
exercised its discretion appropriately by applying the proper
law to the pertinent facts and by offering a reasonable basis
for its concl usions.

185 Continental argues that the circuit court m sconstrued
the rule by reading it too narrowy. Continental naintains that
Ws. Stat. § 904.08 should be read expansively to include the
adm ssion of settlenent evidence for purposes other than those
enunerated in the last sentence. Section 904.08 is a
nodi fication of Federal Rule of Evidence 408. The third
sentence of 8§ 904.08 is nore expansive than Federal Rule 408 in
that it adds the phrase "proving accord and satisfaction,
novation or release"” to the list of the enunerated purposes that
justify the admssion of settlenent evidence. The Judi ci al

Counci | Commttee's Note to Rule 904.08 <cites cases that
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"adnonish  trial courts to be cautious in determning
admssibility.” 59 Ws. 2d at R91 (1973). Because the purposes
enunerated in our rule already go beyond Federal Rule 408,
8 904.08 should not be expansively construed. See also In

Matter of Estate of Ruediger, 83 Ws. 2d 109, 127, 264 N W2ad

604 (1978). Consequently, this court would find it hard to
overrule a circuit judge who thoughtfully articulated a narrow
construction of the rule.

186 Continental also relies on Johnson V. Heintz, 73

Ws. 2d 286, 243 N.W2d 815 (1976), a case in which this court
concluded that "the trial court should have allowed appellants
to identify which insurance conpanies were aligned wth which
parties and to further introduce the fact of settlenent" to the
jury. Id. at 300. Despite this observation, Johnson cautioned
that adm ssion of evidence pertaining to settlenent details
woul d underm ne the purpose of 8 904.08 and render the statute
nmeani ngl ess. Moreover, although the |ast sentence of § 904.08
authorizes circuit courts to admt settlenent evidence under
certain circunstances, the rule does not require a court to
admt that evidence. Thus, when parties have the opportunity to

gquestion the consistency of a witness's testinony, the exclusion

of settlenent evidence "can in no way be prejudicial.” Id. at
301. In such cases, the error does not warrant sanction of a
new trial. | d.

87 Having considered the discretion of the circuit court
in making evidentiary rulings, we now turn to the circunstances

under which this court will consider granting a new trial. This
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court approaches a request for a new trial with great caution

G ube, 213 Ws. 2d at 553. W are reluctant to grant a new
trial in the interest of justice, and thus we exercise our
discretion only in exceptional cases. Gonzal ez, 137 Ws. 2d at

133; State v. Friedrich, 135 Ws. 2d 1, 35, 398 N.wW2d 763

(1987). Were, as here, the circuit court has denied the
parties' nmotion for a new trial, we recognize that "a circuit
court is in a better position than an appellate court to
determ ne whether confidence in the correctness of the outcone
at the original trial or hearing has been undermned." State v.
McCallum 208 Ws. 2d 463, 491, 561 N.Ww2d 707 (1997)
(Abrahanson, C.J., concurring).

188 Bearing this cautionary appr oach in m nd, we
concurrently acknow edge the inherent and express authority that
this court has to review requests for a new trial independently.

See id. at 491 n.13; Gube, 213 Ws. 2d at 553. |In determning

whet her parties are entitled to a new trial, this court "is not

strictly |limted by its erroneous exercise of discretion”
standard of review MCallum 208 Ws. 2d at 491 n.13
(Abrahanmson, C.J., concurring). Rat her, Ws. Stat. 8§ 751.06

grants us the authority to "direct the entry of the proper
judgnent or remt the case to the trial court for the entry of
the proper judgnent or for a new trial" in a discretionary
review of the case. 1d.; Ws. Stat. 8§ 751.06. Under § 751.06

this court may grant a new trial under one of two prongs: If (1)

"it appears from the record that the real controversy has not
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been fully tried;" or (2) "it is probable that justice has for
any reason nmiscarried."®®

189 We turn then to the first statutory prong and address
whet her the record reveals that the real controversy in this
case was not fully tried. This court has recognized that there
are two circunstances under which it is possible that the real
controversy has not been fully tried: (1) "when the jury was
erroneously not given the opportunity to hear inportant
testinmony that bore on an inportant issue of the case;" and (2)
"when the jury had before it evidence not properly admtted
whi ch so clouded a crucial issue that it may be fairly said that

the real controversy was not fully tried.” State v. H cks, 202

Ws. 2d 150, 160, 549 N.W2d 435 (1996).

90 In this case, Continental questions the decision of
the circuit court to exclude the evidence of the covenant not to
sue. W examne Continental's request for a new trial,
beginning with the first possible circunstance of the first
prong, nanely that the jury was not given the opportunity to
hear inportant testinony that bore on an inportant issue in this
case. W find that the exclusion of the VW agreenment did not

dimnish the jury's ability to hear testinony.

13 The statutes extend the same discretionary authority to
the court of appeals. Ws. Stat. 8§ 752. 35. We have held that
wWth respect to "the discretionary power to reverse under secs.
751.06 and 752.35 the powers of the suprene court and the court
of appeals are coterm nous." Vol lmer v. Luety, 156 Ws. 2d 1,
18, 456 N.W2d 797 (1990).
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91 This case is distinguishable from those situations in
which this court previously has found that the exclusion of
evidence prevented a full trial of the real controversy. In
Hi cks, 202 Ws. 2d at 172, we held that a defendant in a sexua
assault case was entitled to a new trial because the real
controversy, which centered on the defendant's identity, had not
been fully tried. In H cks, the defense counsel failed to
secure the DNA evidence that could have excluded the defendant
as the donor of a hair specinen critical to the identification
of the assailant. Id. at 152, 157. The DNA evidence, we
concl uded, bore substantially on the defendant's identity and
therefore obscured an issue crucial to the case. |d. at 161

192 The identity of the defendant was also at issue in

Garcia v. State, 73 Ws. 2d 651, 245 N.W2d 654 (1976). A

witness identified Richard Garcia as the person who had been
present at a shooting. I1d. at 653. At trial, Garcia denied his
presence and provided an alibi but did not disclose that a
friend actually participated in the incident and that the friend
woul d have testified that Garcia was not involved in the crine.
Id. at 654. In granting a new trial, we held that the
identification of the defendant and his alibi were central to
the dispute and that the testinony of the participating friend
therefore was "very material and significant.” 1d. at 655-56.

193 In State v. Cuyler, 110 Ws. 2d 133, 327 N W2d 662

(1983), a sexual assault case, the central issue hinged on the
credibility of the defendant vis-a-vis the credibility of the

victim The defendant in Cuyler testified on his own behalf,
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and his attorney attenpted unsuccessfully to introduce the
testinmony of police officers who could address the defendant's
character. 1d. at 136. W held that the real controversy was
not fully tried because the circuit court excluded critical
testinony about credibility, a determnative issue in the case.
1d. at 141.

194 Generally, this court does not grant a new trial
unless it finds that the exclusion of the evidence "so clouded a
crucial i1ssue" that it prevented the jury from reaching a fair
and just result. Hicks, 202 Ws. 2d at 160. The facts of this
case do not present the type of exceptional circunstances that

cl ouded the issues in Hcks, Garcia, or Cuyler. Qur decision to

grant new trials in those cases bore imedi ately on the central,
sol e issue at hand. Here, evidence concerning the VW agreenent
did not go to the central issue in this case or prevent this
case from being fully tried. W therefore find that under the
first prong of the statutory test, this case does not present
ci rcunst ances so exceptional that they warrant a new trial.

195 We next consider the second statutory prong for a new
trial, wunder which this court nay exercise its discretion to
grant a new trial when "it is probable that justice has for any
reason mscarried." To grant a new trial in the interest of
justice, we nust find that "there has been an apparent
m scarriage of justice and it appears that a retrial under
optimum circunstances wll produce a different result.” Garcia,
73 Ws. 2d at 654. Thus, unlike the first statutory prong, this

second prong requires an appellate court to find that there is a
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substantial probability of a different result on retrial.
Vol I mer, 156 Ws. 2d at 16-17, 19.

196 We are not persuaded that adm ssion of the evidence in
this case would, under optinmm circunstances, have produced a
different result. In Wsconsin, our established case |aw
provides that a covenant not to sue does not affect a

nonsettling joint tortfeasor. lmark Indus., 1Inc. v. Arthur

Young & Co., 148 Ws. 2d 605, 622, 436 N.W2d 311 (1989).

Rat her, the whole cause of action sinply remins against the
nonsettling defendants. Id. The nature of the case against
Continental did not alter as a result of the VWagreenent.

197 Qur review of the record does not reveal that
adm ssion of the VW agreenent would have yielded a different
result at trial. Even under optinmum circunstances, it is not
clear that the agreenent with VW the manufacturer of the
vehicle, had any inpact on the determnation of the jury that
Continental was negligent in the design or manufacture of the
tires.

198 Continental argues that by failing to disclose the
agreenent, the «circuit court deprived Continental of its
opportunity to inpeach the Mrdens' w tnesses. In particular,
Continental points to the bias created by the fact that Shaw,
the reconstruction expert, did not testify about the Vanagon's
crashwort hi ness. We di sagree. Shaw s pretrial opinions about
the vehicle were before the circuit court, and Continental's

| awyers coul d have asked Shaw whet her he thought the roof or the
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tires caused the injuries.* At trial, Shaw testified that the
roof of the Vanagon caved in, and Continental's |awers could
have used that testinony to probe into nore about the vehicle.

199 Continental has not shown that adm ssion of the VW
agreenent evidence would have produced a different result at
trial. On the contrary, admssion of the evidence could have
had a prejudicial effect by inplying that the Mrdens had
reached a nonetary settlenent wth one defendant, nmaking it |ess
conpelling to find in their favor as against Continental.!® W
therefore conclude that Continental has not satisfied the second
statutory prong for a new trial.

1100 The circunstances under which this court will exercise
its discretion to grant a new trial are exceptional. H cks, 202
Ws. 2d at 161. Taking into account the appropriate discretion
exercised by the trial court in its review of this evidentiary
i Ssue, we are not per suaded that this case presents
ci rcunst ances excepti onal enough to overcone  our usual

reluctance to grant a new trial.

CONCLUSI ON
' As the trial court remarked: "It's a basic law of
evi dence, though, that you can put in evidence for your case on
cross-exam nation of sonebody else's witness. |It's done all the
tine."
15 " - - - -
| ntroducing settl enent evidence is a potentially

i ncendi ary device, one that could lead the jury to concl ude that
the plaintiffs have received anple conpensation from the real
mal efactors and no further recovery is necessary." Dani el J.
LaFave, The Adm ssibility of Sett| enment Evi dence in
Mul ti def endant Tort Cases, Wsconsin Lawer (June 1998).
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1101 In conclusion, we hold that the record contains
sufficient, credi bl e evi dence to sustain t he jury's
determ nation that Continental was negligent in the design or
manuf acture of the tires. We further hold that Continental is
not entitled to a new trial on the basis of the exclusion of the
evi dence of the covenant not to sue.

By the Court.—JFhe decision of the court of appeals is

rever sed

52



No. 98- 0073



